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BOOK REVIEWS 

Law as a Means to an End. By Rudolf von Ihering (sic!) 
Translated from the German by Isaac Husik. Modern Legal 
Philosophy Series, Vol. V. (Boston: Boston Book Company, 
1913. Pp. lix, 483.) 

First of all, in connection with this book, attention should be called 
to the confusion regarding the author's name, which has pursued him 
ever since he began to write, not in foreign countries only, but even in 
Germany. The true name is Jhering, pronounced "Yaring," two syl- 
lables, with the a as in "fate." In German, the printers make no dis- 
tinction between capital "I" and "J," the rule being that either letter is 
pronounced as a vowel before a consonant, and as a consonant before a 
vowel. The "h" being treated as a consonant, causes those not famil- 
iar with the name to pronounce it in three syllables, and foreigners to sub- 
stitute "I" for "J." But the name is not German, and follows no Ger- 
man orthographic principles. It is Friesian, being a patronymic derived 
from a personal name occurring variously in the forms Jhero, Heare and 
Heero (see vol. 4 of Dijkstra and Hettema's Friesch Woorderiboek) . In the 
present volume it is printed "Ihering" on the title page, the binder's 
title and the editorial prefaces, but correctly "Jhering" in the special in- 
troduction by Professor Geldart, of Oxford, and the subscription to the 
author's own preface. 

This fifth volume of the Legal Philosophy Series has, after the general 
preface to the series, an enlightening preface by Professor Drake of 
Michigan, in which an interesting parallel is drawn between Jhering and 
Bentham. Next, Justice Lamm of the Missouri supreme court lightens 
the labors of the student by a sprightly appreciation of the author, and 
prepares him for the serious work ahead. First, however, there is another, 
very valuable introduction by Professor Geldart, and at the end of the 
volume are printed an article by Adolph Merkel, which appeared shortly 
after Jhering's death, and an extract relating to him, translated from 
" L'Evolution du Droit et la Conscience Sociale," by L. Tanon, president 
of the French court of cassation. There is thus no lack of preparation 
for the study of the work proper. 
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Only the first volume of the original is included in the translation. 
This seems entirely justified; for the bulky second volume starts out to 
give a utilitarian theory of ethics, rather than law, and soon loses itself 
in all kinds of more or less interesting discussion, in which the many- 
sided interests of the author are displayed while the subject of the work 
is made but little clearer. The translation in this case is unusually well 
done. The text reads fluently, and almost as if it had been originally 
written in English. It seems to follow the text quite closely, rather than 
attempt something like a re-writing of whole passages, and a number of 
texts have furnished to the reviewer but few places where he would 
suggest a different translation. On pages 315, 324 and others, the word 
"force" hardly expresses the meaning of the German "Gewalt." That 
term is not used here in the sense of coercion as opposed to persuasion; 
it connotes authority, and might be most closely rendered by power. The 
close following of the original, which is a decided virtue in most instances, 
cannot give satisfaction, however, in rendering the meaning of Roman 
law terms. An instance is the word for word translation of the section 
headings on page 204 and further on. " Rechtsgeschdft" is a legal trans- 
action, not "business;" and " Zweiseitiges Realgeschaft" is not "Bilat- 
eral real business," but simply an executed contract, or at least some- 
thing very much like it. No more comprehensible is the translation 
"effective unilateral real business;" what is meant is an executory con- 
tract with actual part performance. "Imaginary unilateral real busi- 
ness" is similarly an executory contract with fictitious part performance; 
"unilateral promissory business" is an executory contract based on mu- 
tual promises, and what the translator calls "unilateral promissory 
business" is something not recognized in our law- — practically a contract 
without consideration, or a nudum pactum, in the common law, not the 
civil law sense. These examples illustrate the troubles the translator 
meets with in trying to render foreign law terms in English. The task is 
one of extraordinary difficulty, and I know of nobody who has ever ac- 
complished it to his own entire satisfaction or that of anybody else. It 
does not seem as if the method adopted by Mr. Husik were the best one. 
Surely the literal translations cited above convey no meaning to an Amer- 
ican lawyer. ■ Why not forget all about the foreign technical term, and 
either apply to the legal concept meant thereby some English law term 
that will cover it with substantial equivalence; or where no such English 
term exists, boldly invent a new name for the thing, self-explanatory if 
possible, and if that is impossible, explained in a footnote? 
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A few words the reviewer may be permitted to say about the work of 
Jhering itself. To a man with some training in philosophical thought 
the inclusion of this book in a Legal Philosophy Series may at first ap- 
pear questionable. For with all its brilliance, lucidity, and interesting 
outlook on various phases of legal development, the work hardly deserves 
to be called philosophical. Its main thesis, that law exists for a purpose 
and not for its own sake, does not seem to require elaborate proof. Few 
people would doubt it if put before them in clearly formulated words. 
The inclusion of the work, however, is entirely proper when we consider 
the immediate practical effect it aimed at, and the further fact that the 
abuse it combatted on its appearance is still altogether too prevalent 
in the United States. 

The middle decades of the nineteenth century were, in Germany, one 
of the culmination periods of a disease that seems to attack all legal sys- 
tems at intervals. Jhering's arguments are directed against what the 
Germans call " Begriffsjurisprudenz," and what our books sometimes 
speak of as " scholastic reasoning." It consists in treating a legal question 
as if it were a problem in formal logic, disregarding entirely the practical 
outcome. The method of legal thought, as we well know, has always been 
principally deductive; that is, it begins with some general proposition, 
such as, let us say: A valid contract requires a consideration. Then 
would come a similar proposition as the minor premise: A promise to 
make a gift has no consideration. The conclusion must be: A promise 
to make a gift is not a valid contract. This syllogistic method is per- 
fectly legitimate, and in fact quite unavoidable in law. But it needs to 
be controlled, step by step, by reference to the actual facts of life, in 
such a way that the minor premises in a chain of syllogisms must not 
themselves be all of them mere conclusions from preceding syllogisms, 
but inferences from observed facts. Let us imagine that a custom 
should spring up of making certain payments for some well-defined pur- 
pose, as for instance for maintaining the salary of a clergyman. These 
payments are commonly denominated donations or gifts, but the clergy- 
man depends on them for his living and the donors receive for them his 
ministrations. Clearly there is here a perfectly sufficient consideration. 
Now, if a court should hold that the clergyman could not make the 
donors keep their promises to pay his salary, because the contributions 
were gifts and not enforceable, he would be guilty of the abuse in ques- 
tion. His conclusions would be derived from the proposition that the 
.name donation implies the absence of consideration. But he should 
have looked, not to the word, but to the facts, and ascertained, by obser- 
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vation and inference, whether a consideration existed or not. The 
method of this supposed court would suffer from the fault Jhering set 
himself to combat, of allowing all the links of the chain of reasoning to 
go unverified by induction. For the definition of a gift is a mental 
concept analytically derived, and not an inference from observed facts. 
It is the same fault against which, in a recent English case, Mr. Justice 
Darling uses his sarcasm, when he says: ". . . . there have been 
lawyers in the past so learned that they would decide any point regard- 
less of the practical consequences of their judgments. There have been 
judicial cynics who held that the argumentum ab inconvenienti was al- 
ways and necessarily bad. I do not pretend to be the equal of any of 
those." (Hull vs. Hackney Union, l.K.B. 763,1911.) The system of 
common law pleading, as it existed a hundred years ago, was a fine em- 
bodiment of this legal method. 

In so far as the present book is directed against this pitfall of the courts, 
it was highly useful in Germany when it first appeared, and will be no 
less profitable for an American lawyer to study. If however it pretends 
to be a treatise explaining the fundamental nature of law, it is woefully 
inadequate. By much of what it says, and by still more that it omits, the 
work implies the notion that law is the exclusive product of commands 
given by rulers, with a conscious purpose to accomplish a definite end. 
Looking at each separate rule at the moment of its origin, whether in an 
act of legislation or the decision of a court, this is of course true. Few 
people would dispute it. If we stop there, however, as Jhering does 
practically, we omit all the manyfold conditions determining the nature 
of the rule at the moment when it is enunciated and modifying it con- 
stantly while it exists. All the material and cultural circumstances of the 
nation take a part in this determination and subsequent modification. 
The conscious making of the law, which to Jhering seems to be the beginning 
and the end, is only a part, and possibly not the most important part, in 
the process. Law is not merely made, but it grows. Undoubtedly we 
may have a perfect right to believe that this growth, like the act of enun- 
ciating some definite rule, is teleologically determined, but the question 
whether for some conscious power above legislatures and courts the law 
is indeed a"means to an end"leads into depths of philosophical inquiry 
which the lucid and brilliant disquisitions of the author do not even 
begin to touch. 

Useful as Jhering's book may prove to the common law student, for 
the study of legal philosophy in any true sense he needs a very different 
guide. Ernest Bruncken. 



